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ENSafrica tax in brief 
  

Below, please find issue 82 of ENSafrica’s tax in brief, a snapshot of the latest tax 
developments in South Africa.  

  

  

case law   
  

• The High Court of South Africa (Gauteng Division, Pretoria) | Bachan and Another v 
SARS Customs Investigations Unit and Others (19626/2022) [2022] ZAGPPHC 259 
(28 April 2022) 

o This is a mandament van spolie application. A warrant was issued in terms of 
sections 59 and 60 of the Tax Administration Act, 2011 in terms of which the 
South African Revenue Service (“SARS”) was authorised to seize information 
and documentation, including information saved or stored on electronic 
devices at the premises of a particular taxpayer. SARS was delayed entry 
onto the premises of the taxpayer to execute the warrant, and during such 
delay, SARS observed various people carrying items from the office premises 
to motor vehicles parked in the parking area.  

o In executing the warrant, SARS also had cause to look into the vehicles 
parked in the parking lot and observed in a number of these what appeared 
to be documents relating to the taxpayer which fell within the ambit of the 
warrant that they were executing. SARS found both the directors of the 
taxpayer and the First Applicant (Mr Bechan) on the premises of the 
taxpayer. Once Mr Bechan’s vehicle was opened, items were removed from 
the vehicle and taken into custody and inventoried by SARS. Mr Bechan 
denied being present when the vehicle was opened and also that most of 
what was contained in the inventory was in fact taken from his vehicle. By 
the time the application was heard, all the items originally claimed as Mr 
Bechan’s property (save for four items: two laptops and two cellular 
telephones) had been made available for return to him.  

o Mr Bechan brought an application for the return of the two laptops and two 
cellular telephones claimed by him. SARS, for its part, when it became 
apparent that Mr Bechan was claiming the return of those items, indicated 
that if it were furnished with proof of ownership of those devices by either 
Mr Bechan or the Second Applicant (Bechan Consulting (Pty) Ltd), the devices 
would be returned to him.  

o Mr Bechan was either unable or unwilling to furnish the proof of ownership 
requested by SARS and chose rather to proceed by way of urgent application 
for a mandament van spolie for the return of the relevant items. The basis 
upon which the application was advanced was that the items had been in Mr 
Bechan’s undisturbed possession and that SARS had unlawfully, in entering 
into his vehicle and removing the items, dispossessed him of them. 

 



 

o The court held that: 
▪ There can be no doubt that Mr Bechan was deprived of possession by 

SARS.  
▪ The warrant provides for the seizure of material relevant to the 

taxpayer at the specified premises. In its terms, the warrant refers to 
the physical street address where the taxpayer conducted business 
and where Mr Bechan found himself on the day in question.  

▪ The warrant, in its terms, provides for the search anywhere on the 
premises identified in the warrant – and this would include vehicles 
parked on the premises. To interpret the warrant as restrictively as in 
the manner argued on behalf of Mr Bechan would serve to 
undermine its efficacy – the very situation encountered by SARS in 
being delayed entry to the premises. However, even if it could be 
argued that the warrant was not wide enough to cover Mr Bechan’s 
vehicle, the provisions of section 62 of the Tax Administration Act, 
2011, would, in any event, have entitled SARS to open the vehicle and 
take possession of the taxpayer information in it. 

o In the circumstances, the court dismissed the mandament van spolie 
application.  

o Find a copy of the judgment here.  
• The Supreme Court of Appeal (“SCA”) Ι Commissioner, South African Revenue 

Service v Sasol Chevron Holdings Limited (1044/2020) [2022] ZASCA 56 (22 April 
2022) 

o This case is an appeal by the Commissioner SARS (the “Appellant”) against a 
decision of the Pretoria High Court in favour of Sasol Chevron Holdings 
Limited (“Respondent”). 

o Sasol Catalyst, a division of Sasol Chemical Industries (Pty) Ltd, sold goods to 
Sasol Chevron, who immediately on-sold them to an unrelated third party for 
export to Nigeria. Regulation 15(1) of the Export Regulations, promulgated 
under Government Notice No R316, Government Gazette 37580 of 2 May 
2014, requires that goods sold for exportation purposes must be exported 
within 90 days of the sale. However, the Respondent failed to do so. 

o To this end, Sasol Catalyst requested SARS to issue a ruling extending the 
prescribed 90-day period. SARS, however, declined the application for such 
an extension, and in a letter dated 6 December 2017 reiterated this stance. 
Accordingly, the Respondent instituted a review application under the 
Promotion of Administrative Justice Act, 2000 (“PAJA”) seeking an order to 
review and set aside SARS’ decision of 6 December 2017. This review 
application was brought on 21 September 2018, which was more than 180 
days after the decision was given on 6 December 2017. 

o SARS asserted that section 7(1) of PAJA requires such a review application to 
have been instituted within 180 days from the date of the decision, or within 
such an extended period as has been agreed between the parties or as has 
been granted by a court in terms of section 9 of PAJA. However, since there 
was no agreement between the parties, and the Respondent had not 
brought such an application for extension of the 180-day period, this period 
stands and cannot be extended. To this end, SARS argued that the review 
application must be dismissed on that ground alone without consideration of 
the merits of the review.  

https://interaction02.ensafrica.com/reaction/Link/Click?ct=5E8A6E1F9BE142E7C4D884AF9E29961BDEF11&t=1


 

o The Respondent argued that SARS had only provided reasons for its decision 
on 26 March 2018, and therefore, the 180-period only began to run from 27 
March 2018. Accordingly, the Respondent’s review application which was 
submitted on 21 September 2018 was within the requisite 180-day period. 

o The High Court agreed with the Respondent and proceeded to consider the 
merits of the review application. The SCA, however, found that the fact that 
the parties continued to exchange further correspondence beyond 6 
December 2017 cannot detract from the fact that SARS’ impugned decision 
was taken on 6 December 2017. The court bolstered its conclusion by stating 
that the decision taken on 6 December 2017 is the very decision that the 
Respondent referred to in its application and sought to set aside. Hence, 
because the decision was made on the earlier date of 6 December 2017, the 
Respondent had submitted its review application outside of the 180-day 
period.  

o The court further stated that where no application for the extension of the 
180-day period has been made, the court has no authority to enter into the 
substantive merits of a review application. Held that, in favour of SARS, the 
High Court’s decision should be overturned and the merits of the review 
application need not be considered.  

o Find a copy of the judgment here. 

     

  

exchange control   
  

• Exchange control circular no. 16/2022 
o Shop2Shop Money Transfer (Pty) Limited (Shop2Shop) has been appointed as 

a Category Three Authorised Dealer in foreign exchange with limited 
authority.  

o Find a copy of the circular here.  

     

  

customs and excise   
  

• Customs & Excise Act, 1964 | Trade Statistic for March 2022 
o SARS released the trade statistics for March 2022 recording a preliminary 

trade balance surplus of ZAR45.86-billion.  
o These statistics include trade data with Botswana, Eswatini, Lesotho and 

Namibia.  
o The year-to-date (1 January to 31 March 2022) preliminary trade balance 

surplus of ZAR62.10-billion is a deterioration from the ZAR99.06-billion trade 
balance surplus for the comparable period in 2021. 

o Exports increased by 9.8% year-on-year whilst imports increased by 21.3% 
over the same period. 

o Find the full media release here.  
• Customs & Excise Act, 1964 | tariff amendment  

o Amendment to Part 1 of Schedule No. 1, by the creation of separate 8-digit 
tariff subheadings under tariff heading 1102.20 for super fine maize meal.  

o A copy of the notice can be found here.    
• Updated document: Customs weekly list of unentered goods 
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o Please find a copy of the list here. 
• Customs and Excise Act, 1964 | Draft documents for public comment  

o The following forms have been substituted: 
▪ DA 185.4B1 – Licensing Client Type 4B1 – Special Manufacturing 

Warehouse; and 
▪ DA 260 – Traditional African Beer and Alcohol Powder Products (SVM) 

– Special Manufacturing Warehouse. 
o The deadline for public comment is 13 May 2022. 
o Find the forms here and here, respectively. 

• Customs and Excise Act | Tariff amendments 2022  
o The tariff amendment notices, scheduled for publication in the Government 

Gazette, relate to the amendments to: 
▪ Part 1D of Schedule No. 6, by the insertion of Note 10 in order to align 

with refund provisions for malt beer and other fermented beverages 
(with effect from 29 April 2022); and 

▪ Part 1 of Schedule No. 1, by the creation of separate 8-digit tariff 
subheadings under tariff heading 1102.20 for super fine maize meal 
(with retrospective effect from 1 April 2022). 

o Publication details will be made available later. 
o Find the notices here and here, respectively. 

     

  

SARS publications   
  

• Publication of the latest SMME Connect newsletter 
o The latest SMME Connect May issue is now available.  
o Find the latest issue here.  

• Paye As You Earn (“PAYE”) dispute of administrative penalties 
o A dispute against PAYE administrative penalties may now be lodged on 

eFiling.  
o From 25 April 2022, SARS will no longer accept manually filed PAYE disputes 

and penalty remission requests must now be submitted online. 
o Find a copy of the guide here. 

• PAYE Employer reconciliation 
o The Business Requirements Specification V21.1 has been updated with a new 

source code for Long Service Cash Awards and amended validation rules for 
source codes 3231, 3232, 3234, 7004 and the descriptions for source codes 
3601, 3605, 3835, 4587, 7002. 

o Find more information here. 

     

  

international   
  

• OECD invites public input on the regulated financial services exclusion under 
Amount A of Pillar One  

o As part of the ongoing work of the OECD/G20 Inclusive Framework on BEPS 
to implement the Two-Pillar Solution to Address the Tax Challenges Arising 
from the Digitalisation of the Economy, the OECD is seeking public comments 
on the Regulated Financial Services Exclusion under Amount A of Pillar One.  
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o Interested parties are invited to send their written comments no later than 
20 May 2022.  

o For more details, please see the public consultation document here.   
• Public comments received on the Crypto-Asset Reporting Framework and 

Amendments to the Common Reporting Standard 
o Interested parties were invited to provide comments on the Crypto-Asset 

Reporting Framework and Amendments to the Common Reporting Standard. 
o Find a copy of the public comments here.   

• Public comments received on the extractives exclusion under Amount A of Pillar 
One  

o As part of the ongoing work of the OECD/G20 Inclusive Framework on BEPS 
to implement the Two-Pillar Solution to Address the Tax Challenges Arising 
from the Digitalisation of the Economy, the OECD invited public comments 
on the Extractives Exclusion under Amount A of Pillar One to assist members 
in further refining and finalising the relevant rules. 

o Find a copy of the comments here.    
• Public comments received on the draft rules for scope under Pillar One 

o As part of the ongoing work of the OECD/G20 Inclusive Framework on BEPS 
to implement the Two-Pillar Solution to Address the Tax Challenges Arising 
from the Digitalisation of the Economy, the OECD invited public comments 
on the Draft Model Rules for Domestic Legislation on Scope under Pillar One 
Amount A to assist members in further refining and finalising the relevant 
rules.  

o Find a copy of the public comments here. 
• Public consultation meeting on the Implementation Framework of the global 

minimum tax 
o Following the release of the Global Anti-Base Erosion (GloBE) Rules, the 

Inclusive Framework invited input from stakeholders on the matters that 
need to be addressed as part of the Implementation Framework.  

o Find more information here. 
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ENSafrica takes your privacy and the protection of your personal information very seriously 
and is committed to doing the right thing as underpinned by our privacy policy and values.  
  
It is our understanding that you are receiving this communication because you are an 
esteemed client of our firm or have historically elected to opt-in to receive communications 
from us. If you no longer wish to receive communications from us, please click here to 
unsubscribe so we can ensure your details are removed from all our communication lists. 
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